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Court of Appeals of the District of Columbia. 


No. 3797. 

Mrs. Johanna Barbagollo, Appellant, 

vs. 

Lena Sadie Fishbien. 


1 Court of Appeals of the District of Columbia. 

Mrs. Johanna Barbagollo, Appellant, 

vs. 

Lena Sadie Fishbien, Appellee. 

Appeal from the Rent Commission, D. C. 


Transcript of Record. 

Docket No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Mrs. Johanna Barbagollo, Defendant. 

Before the Rent Commission of the District of Columbia. 


No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Mrs. Johanna Barbagollo, Defendant, 1337 Seventh St. N. W. 

Complaint for Possession. 

Filed Oct. 4. 1921. D. C. Roper, Jr., Secretary. 

Complainant, Lena Sadie Fishbien, 1339 Seventh street, north¬ 
west, respectfully exhibits to The Rent Commission of the District 
of Columbia, a copy of the Notice to Quit served upon the defend- 
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ant Mrs Johanna Barbagollo personally on September 27, 1921, 
annexed hereto and made a part of this Complaint, and respectfully 
requests a determination in favor of the Complainant herein base 
on such Notice, and the true facts as therein set forth, and that 
this Commission determine that Complainant is entitled to the pos- 


session of the said premises. 



LENA SADIE FISHBIEN, 
DAVID WIENER, 

Her Attorney. 


October 4, 1921. 


DAVID WIENER, 

Attorney for Complainant. 

401-405 Woodward Bldg., Washington, D. C. 

Main 555. 

3 Filed Oct. 4, 1921. D. C. Roper, Jr., Secretary. 

Copy. 

Washington, D. C., 
September 27, 1921. 

Mrs. Johanna Barbagollo, 

1337 Seventh Street Northwest, 

Washington, D. C. 

Madam : 

As vou know, I am the bona fide owner, in fee-simple, of premises 
numbered 1337 Seventh Street, Northwest, City of Washington, 
District of Columbia, containing store-room and dwelling quarters 
now occupied bv vou, and which premises you hold of me as a 
tenant. Being such bona fide owner as aforesaid, and having pur¬ 
chased the said property for the purpose of the actual and bona fide 
occupancy thereof by myself and family—which consists of my 
husband, and four children all under the age of ten years, besides 

m y 9 elf_I desire to have possession of the said premises now occupied 

by you at the above address for the actual and bona fide occupancy 
thereof bv myself and family, at the expiration of your tenancy for 
the month of October, 1921; that is to say; otf November 1, 1921, 
in order that I mav enter upon and have the same for the actual 
and bona fide occupancy thereof by myself and family, using the 
store-room in the conduct of our shoe-repair business now located in 
rented quarters next door at No. 1339 Seventh Street, Northwest, 
and using the dwelling quarters for our residence. I am and for 
sometime past have been in poor health, and it is necessary that we 
have the store and living quarters together, in order that my hus¬ 
band can assist me in caring for and looking after the children and 
in order that I may, when able, assist him in the proper conduct of 
the business. 

I therefore hereby give you notice to remove from and quit the 
said premises—store-room and dwelling quarters—known as No. 
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1337 Seventh Street, Northwest, City of Washington, District of 
Columbia, at the expiration of your tenancy for the month 
4 of October, 1921, that is to say on November 1st, 1921, this 
notice being the thirty days’ notice in writing required by the 
Act of Congress approved October 22nd, 1919, known as “The Food 
Control and District of Columbia Rents Act.” 

LENA SADIE FISHBIEN. 

Served on Mrs. Johanna Barbagollo this — day of September, 
1921, at-o’clock, — m., by-. 

In the presence of 


[Endorsed:] No. 4875. Lena Sadie Fishbien vs. Mrs. Johanna 
Barbagollo, 1337 7th St. N. W. Possession. 


5 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Motion to Dismiss. 

Filed Nov. 4, 1921.-, Secretary. 

Now comes the defendant and moves the Commission to dismiss 
the complaint filed against her in the above cause as complaint and 
notice therewith show on their face that the notice is not sufficient, 
that the demand is not made in good faith and that the complainant 
is not entitled to possession. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

To David Wiener, Esq., 

Attorney for Complainant: 

Take notice that the foregoing motion will be up at 2 p. m. Fridav, 
November 11, 1921. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 
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6 Filed Dec. 15, 1921. D. C. Roper, Jr., Secretary. 

Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Upon consideration of the motion of the defendant, Johanna Bar¬ 
bagollo to dismiss the complaint of Lena Sadie Fishbien, filed herein 
on the fourth day of October, 1921, it is, by the Commission, this 
fiftenth day of December, A. D. 1921, ordered 

That the said motion be, and the same is hereby, overruled. 

Bv the Commission: 

[Seal of the Rent Commission of the District of Columbia.] 

A. LEFTWICH SINCLAIR, 
WM. F. GUDE, 

Commissioners. 

7 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbein, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Answer and Cross-complaint. 


Filed Dec. 16, 1921. 


-, Secretary. 


The defendant, Johanna Barbagollo, without waifing her motion 
to dismiss but was specifically relying upon same files her answer 
to the complaint and asks that it be treated as a cross complaint seek¬ 
ing affirmative relief and shows unto the Commission as follows. 

1. That the plaintiff is not seeking the premises in good faith as 
her own use as she now has signs for sali posted on the premises and 
has it listed with real estate agents and is negotiating for a sale. 

2. That the plaintiff is not entitled to the premises as she wants 
it for her husband's business and not for her own. He is in business 

now at the next door 1339 7th —, N. W. , . 

3. That the plaintiff is a married woman and her husband is liv¬ 
ing with her and is in business and the Ball Law does not entitle her 
to recover possession of property for her own use as a residence as it 
is the duty of her husband to supply same. 
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4. That the defendant has paid and the complainant received and 
held until it became an acceptance rent for the premises to and in¬ 
cluding the 30th day of November, 1921. 

That the alleged 30 days’ notice was not sufficient and the state¬ 
ments therein are not sufficient and the plaintiff is not entitled to pos¬ 
session. 

6. That heretofore, to wit during the winter of 1920 and 1921 the 
plaintiff brought two actions against the defendant willfully and de¬ 
liberately in violation of the Ball Kent Law, one being for possession 
of the premises and the other being to recover the rent at the rate of 
$100 per month after this Commission had fixed the rate at $60 per 
month, the said $60 per month having been duly and properly 
tendered to the plaintiff by this defendant each month; that in the 
defense of these two said actions both of which were finally dismissed 
in favor of the defendant this defendant was damaged in the pay¬ 
ment of attorney fees, bond premium fees and expenses of an 

8 agent and in loss of time and in loss, damages and unusual 
inconvenience to the extent of $300 which this defendant is 

entitled to recover from the plaintiff. 

Wherefore the premises considered the defendant prays: 

That she be permit-ed to file this answer and that it be treated as a 
cross bill, and the plaintiff be required to answer the cross bill. 

2. That the complaint be dismissed and the complainant counseled 
not entitled to possession and that the notice is not sufficient or legal. 

3. That this defendant in her cross bill be given an assessment of 
damages against the complainant to the amount of $300. 

JOHANNA BARBAGOLLO, 

Defendant. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

9 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbiex, Complainant, 

vs. 

Mrs. Johanna Barbagollo, Defendant. 

Motions. 

Filed Dec. 22, 1921.-, Secretary. 

I. Comes here now Lena Sadie Fislibien. bv her counsel, David 
Wiener, and moves the Honorable Rent Commission to strike out the 
alleged answer and cross-complaint filed in the above-entitled cause 
by Tohanna Barbagollo, copy of which was served on complainant’s 
counsel on December 16, 1921, and as grounds therefor sets forth the 
following: 

(1) It is multifarious and not responsive to the issue tendered. 
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(2) That insofar as the statements therein contained might be 
ordinarily considered or construed as raising a dispute between the 
owner Lena Sadie Fishbien, and the tenant Johanna Barbagollo, as 
to the accuracy or sufficiency of the statement set lorth in the Notice 
to Quit served September 27, 1921; or as to the good laith of such 
demand for possession; in this particular cause the record discloses 
that no such dispute was raised before the expiration of the said 
30-day period mentioned in the said Notice to Quit; nor that the al¬ 
leged answer and cross-complaint was filed until on or alter Decem¬ 
ber 16, 1921, nor was any action whatsoever taken by the tenant 
which could even remotely be considered as tending to raise a dis¬ 
pute based upon the said notice until after the expiration of the 
thirty-day period covered bv the said Notice to Quit. 

(3) That it shows on its face that there is no dispute raised in 
good faith and cognizable by this Commission. 

10 (4) That the records of the Municipal Court of the Dis¬ 
trict of Columbia disclose that landlord and tenant proceed-. 

ings for the recovery of the possession of the premises herein involved 
were instituted on December 5, 1921, more than ten days before the 
filing of the alleged answer and cross-complaint lieiein, and that 
such proceedings are now pending in said Court. 

(5) That the record and circumstances plainly show that the al¬ 
leged answer and cross-complaint is interposed only for the purpose 
of delay; and that the failure to dispute the said notice during the 
running of the thirty-day period mentioned therein is controlling 
as indicating the lack of the necessary good faith to have a dispute 
determined bv this Commission. 

(61 That the alleged matter of defense, so evasively and un¬ 
truthfully set forth in the fourth paragraph of the alleged answer 
and cross-complaint, is a matter for the Court or the Couit and Juiv 
to determine in ordinary landlord and tenant proceedings, and is 
not a matter the truth or falsity of which is to be determined by the 
Rent Commission. 

(7) The allegations contained in the sixth paragraph ol the al¬ 
leged answer and cross-complaint, even it true, show that in point 
of time the proceedings in the law courts therein mentioned were 
had in accordance with the law as then interpreted by the Court of 

Appeals of the District of Columbia. 

II. Your complainant further moves this Honorable Commission 
for leave to withdraw the Complaint herein filed, wherein she seeks 
a Declaratory Finding or Determination, in view of the fact that 
the Notice to Quit was not disputed by the Defendant herein 

11 during the period covered thereby; that the matter of the 
recovery by the complainant of the possession of the said 

premises is now pending in the Municipal Court of the District of 
Columbia; and for the further fact that there is no cognizable dis¬ 
pute concerning the said Notice to Quit now pending before this 


Commission. 


DAVID WIENER, 


Attorney for Lena Sadie Fishbien. 
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Notice. 

R. M. Hudson, Esq., 

Attorney for Johanna Barbagollo: 

Please take Notice that the foregoing Motions will be for hearing 
before the Kent Commission of the District of Columbia, on Friday, 
December 30, 1921, at 2 o’clock, p. m., or as soon thereafter as coun¬ 
sel may be heard. DAVID WIENER, 

Attorney for Lena Sadie Fishbien. 

Acknowledgment. 

Service of a copy of the foregoing Motions and Notice is acknowl¬ 
edged this — day of December, 1921. 


Attorney for Johanna Barbagollo. 

12 Complainant’s Exhibit C. 

« 

Frederick M. Pelzman. Practicing Before All Courts 

David Wiener. and Government Bureaus. 

Law Offices of 
Pelzman & Wiener, 

401-405 Woodward Building, 

Fifteenth and H Sts. N. W., 

Washington, D. C. 

Phone Main 555. 

A. Cerriglio & Co., , November 26, 1921. 

913 Louisiana Ave. N. W., 

. Washington, D. C. 

Gentlemen : 

The paper addressed to Sadie Lena Fishbien by you several days 
ago, and looking like and purporting to be a check for sixty dollars, 
on the National Bank of Washington, and signed by you, is here¬ 
with returned with thanks. Mrs. Fishbien does not want it. In¬ 
asmuch as it contains a statement that it is ‘‘Rent for Mrs. Barba- 
golla 1337 7th St. N. W.” you are advised that Mrs. Barbagolla 
has been duly served with notice to quit and remove from the said 
premises, effective November 1, 1921, and. in the circumstances rent 
cannot be accepted from her. 

Yours very truly, PELZMAN & WIENER, 

Rv DAVID WIENER, 

D. W.: B. H. S. 

Registered mail. 

Registry return receipt requested. 




__ _ ., c T v\ \ SADIE FISHBIEN. 

JOHANNA BARBAGOLLO VS. LENA BAUl. 

B. E. Talbott, President. 

Cissell, Talbott & Co., 

Real Estate, Loans, Insurance, 

#1005 New York Ave. N. W. 

Phone Main 1092. 

Washington, D. C„ February 9, 1921. 

, ~;r»* Picsel Talbott & Co., licensed 

R^al^Estete^rokere^f The^stwt^of Crfumbia^nay^troe^wad^a^vf^ 

sr tns 

Washlngto^D'c. pr^eeds rfX 

The P above described property ^ b this authorization to 

n f Twelve Thousand ($iAuu ; . . _from date hereof. 

b™ tail fore' »a 'o’ * I'""* T FISHBEIN. 

Wi Ti HAMILTON. 

M Be,.,, ,h« K»< Commission ol ih. Distrie. .1 Colombo.. 

N T o. 4875. 

Lena Sadie Fishbien, Complainant, 


Johanna Barbagollo, Defendant. 

Bill of Exception. 

Be it remembered that the Fish¬ 

ing on January 12, 1922, »P° n ^ angwe f of the defendant Johanna 
bien, filed October 4 > 1!, - 1 ’ a a e nial of the motion to dismiss the 
Rqrhafrollo filed herein, altei the Svdie Fishbien, being 

complaint; that the said in substance as.follow : 

first, duly sworn, testified at tne f PP _ s i m nle of premises No. 133 < 

That she is the bona fide ou no n gton, District of Columbia, 

Seventh street, northw^t City of gho and residence; that 

occupied by the defendant as ^ } lefendant a thirty-day notice 

she signed and caused to ' , ied t(J hev petition herein; that she 

to quit, a copy of which is f ^ , 1020 for the purpose of the 
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years, and five weeks; that she desires to have the possession of the 
said premises occupied by the defendant at the above address for 
the actual and bona fide occupancy thereof by herself and family, 
and that she desires to enter upon and have the same for the actual 
and bona fide occupancy thereof by herself and family, using the 
store-room in the conduct of the shoe-repair business conducted by 
herself and her husband in rented quarters next door at No. 1339 
Seventh street, northwest, and using the dwelling quarters for their 
residence; that she has been in poor health, and that it is necessary 
that they have the store and living quarters together, in order that 
the husband can assist her in caring for and looking after the chil¬ 
dren and in order that she may, when able, assist him in the proper 
conduct of the business; that their said business has been conducted 
in the present rented quarters for a period of ten years, and that a 
Notice to quit the said premises has been duly served by the land¬ 
lord, who desires possession. 

On cross-examination the witness stated in substance as follows: 
That she owns a six-room brick house at No. 904 0 street, northwest, 
where she now resides; that the place is damp and dark and has con¬ 
tributed to her recent illness and poor state of health, and is gen¬ 
erally unsuitable to the needs of herself and family; that it is neces¬ 
sary that they have their business and dwelling quarters together; 
and that she would be quite willing to rent the O street property to 
the defendant herein; that there was for a while, and may be still 
is, a sign on the building 1337 Seventh street, indicating that it is 
for sale; that the same was not put there by her authority. That 
it may. have been put there in the spring of 1921 when they were 
hard pressed for money to meet the obligations on the said premises; 

that she has since learned that her husband at about that 
15 time had given a real-estate concern the right to sell same 
for a short time, that the sign was not removed by them at 
the expiration of their authority; that the said premises have not 
been for sale other than pursuant to such authorization by her hus¬ 
band, to which she as the real owner was not a party. 

Tobis Fishbien, a witness for the complainant was then duly 
sworn, and testified in substance, as follows: That he is the husband 
of the complainant ; that he served the thirty-day notice on the de¬ 
fendant, copy of which notice was offered and received in evidence; 
that his wife, until her recent illness, assisted in the conduct of the 
said business; that his present landlord has caused to be served upon 
him a thirty-day notice to quit the premises No. 1339 Seventh street, 
northwest, which notice was offered and received in evidence, and a 
copy of which is hereto attached (Complainant’s Exhibit A) ; that 
without his wife’s authorization or knowledge, on February 9, 1921, 
he authorized Cissel, Talbott & Co., real estate dealers, to endeavor to 
sell the premises No. 1337 Seventh street, northwest, due to the fact 
that the obligations in the way of interest payments, taxes, insurance, 
etc. were falling due, and that there was no money available to pay 
same, by reason of the fact that no rent had been received from the 
defendant during the course of litigation for possession of the said 
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premises pending at that time; that he expressly limited the author¬ 
ization to sell to a period of ninety days from the said date; that the 
property was not sold, and that he obtained the money elsewhere to 
take care of the then pressing obligations; that the said premises have 
not been for sale since the expiration of the said ninety-day period; 
the said authorization was offered and received in evidence (Com¬ 
plainant's Exhibit—B) over the objection of the defendant, to which 
ruling of the Commission the defendant then and there duly ex¬ 
cepted,—exception allowed. 

On cross-examination the witness stated in substance as follows: 
That while this complaint was pending, and about two weeks before 
the hearing, he was in the office of Cissel, Talbott & Co. for the pur¬ 
pose of securing the authorization paper just offered as evidence ; that 
while he was in the said office, one Antonio Cerriglio, an agent of 
the defendant entered the said office, and that the latter asked Mr. 
Louis B. Hamilton, who was engaged in telephoning, if the property 
at 1337 Seventh street was for sale; whereupon the witness interposed 
emphatically that it was not for sale. 

Domanak Cataffo, a witness for the complainant, being first duly 
sworn, testified in substance as follows: That he knows all of the 
parties to this suit, and was present at several interviews between Mr. 
and Mrs. Fishbien and Mrs. Barbagollo and the latter’s son, in the 
month of August, 1920; that that was the time the property had just 
been purchased by Mrs. Fishbien, and in their interviews they indi¬ 
cated their desire to secure possession of the said premises here in¬ 
volved. for their own use, and were willing to pay a considerable sum 
to induce defendant to surrender possession; that the negotiations 
reached a stage where the complainant offered to purchase the con¬ 
tents of the shoe-repair shop of the defendant for five or six hundred 
dollars; that the defendant first agreed to make such sale, and then 
changed her mind; that the defendant at or about that time 
10 removed a greater part of her household furniture, and that 
since such time the defendant has just ‘"camped” in the said 
premises so far as the dwelling quarters are concerned; that Mrs. 
Barbagollo owns property consisting of a store-room and dwelling at 
North Capitol street and Seaton Place, and contemplates engaging 
in business at that address. 

Tobis Fishbien was recalled as a witness for the defendant and 
asked whether he did not receive a check for the November rent of 
the said premises, and replied that a check had been received, and 
that it had been returned to the sender by the lawyer. 

Antonio Cerriglio, a witness for the defendant, being first duly 
sworn, testified in substance as follows: That he is a friend and kind 
of an agent for the defendant, and has represented her since before 
the complainant bought the property, and that the complainant 
purchased the property and thereby prevented the defendant, who 
had also made an offer for same, from purchasing it; that Mr. Tal¬ 
bott of the firm of Cissel, Talbott & Co., who he understood were 
agents for the complainant, offered him the property for $12,500 last 
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summer; that in October 1921 Talbott was looking for some other 
property for witness and again offered him the premises; witness 
offered $12,000 for it, and Talbott stated he would let him know, 
and in a few days Talbott informed him that the complainant 
would take $12,500 for the property from anybody except the de¬ 
fendant but that she would not sell it to the defendant at any price; 
that about the first of November the witness sent his check to the 
complainant for the rent for the month ending November 30, which 
was marked “rent for Mrs. Barbagollo 1337 7th St., N. W.”; that the 
check after having been put through the bank was returned to him 
by Mr. Wiener on November 26, 1921; that about two weeks prior 
to the hearing he went into the office of Cissel, Talbott & Co. to see 
Mr. Talbott, and when he went in Mr. Hamilton, clerk in the office, 
was phoning to someone about the property, and when he walked up 
Mr. Fishbien, husband of the complainant jumped up and said 
This is the man who is trying to keep us out of the premises, and 
stated that the property was not for sale and no one can get it. 

On cross-examination witness testified in substance as follows: That 
Mrs. Barbagollo owned a piece of property on Georgia avenue; that 
he could not fix the date of his alleged interview with Mr. Talbott, 
but that it was sometime in September or October; that he mailed a 
check to complainant for November rent, which check was returned; 
that he had destroyed the said check and could not produce same in 
evidence; that he did not have the letter returning the said check 
with him, but that he had same at his office; whereupon there was 
read in evidence a copy of the letter of November 26, 1921. addressed 
to witness by the attorney for complainant, returning the said check; 
a copy of said letter being hereto attached (Complainant’s Exhibit 
C), the witness stating that same was a true copy; that the said check 
was mailed sometime after the first of November, but he could not 
say whether it was the first week, the second week, or the third week, 
in November that it was mailed. 

David Wiener, Esq., attorney for the complainant, on oath, testi¬ 
fied in substance as follows: That he saw the envelope ad- 
17 dressed to complainant at No. 1339 7th St. N. W. by Mr. Cer- 
riglio; that it was post-marked November 18, 1921; that it. 
was the envelope which contained the check from Mr, Cerriglio; 
that for several weeks prior to Thanksgiving Day—November 24, 
1921—Mrs. Fishbien bad been quite ill at her residence No. 904 O 
street; that the said check was addressed to their business address, 
and that it was not until November 23rd that she was well enough 
for her husband to hand her the envelope and check from Mr. Cer- 
> riglio; that complainant and her husband had given the Notice to 
Quit effective November 1st, and they thought there was some trick 
about the check—that there was something wrong about it; that they 
I thereupon endorsed and caused same to be presented through the 
Clearing House at the bank upon which it was drawn, and were in¬ 
formed that there were not sufficient funds to pay same; whereupon 
they brought the check to witness who returned the check to Mr. 
Cerriglio with the letter which is in evidence. 

The witness Cerriglio having remained on the witness stand while 
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the statement by counsel for complainant was being made, was then 
asked by counsel for the defendant whether or not the complainant 
had brought two actions against the defendant in the winter of 
1920 and 1921 willfully and deliberately in violation of the Ball 
Rent Law, one being for possession of the premises and the other 
being to recover rent at the rate of $100 pe r month after this Com¬ 
mission had fixed the rate at $60 per month, to which question the 
complainant objected on the ground that it involved the subject- 
matter of paragraph 0 of the defendant s Answer and Cross-Com¬ 
plaint, which had been stricken-out on January 6, 1922, on motion 
of Complainant; and also because the record spoke for itself, and 
showed that no rent in excess of $60 had been paid, and that the 
proceedings were held in accordance with the construction placed 
upon the law bv the Court of Appeals; to the sustaining of said ob¬ 
jection defendant then and there excepted, which exception was al¬ 
lowed. Thereupon the defendant offered testimony to show that 
such suits were brought in violation of the law and that the defendant 
had been damaged to the extent of $300.00 just as set out in the 
answer and cross-complaint, to all of which the complainant ob¬ 
jected, and the Commission sustained the objections, to which rulings 
of the Commission the defendant then and there excepted, which ex¬ 
ceptions were allowed. . 

After the above exceptions were noted, the Chairman asked the 

attorney for the defendant if he had any other witnesses, and le- 
ceived a reply in the negative. The counsel for complainant then 
stated to the Commission, bv wav of rebuttal, that if the Commis¬ 
sion had any doubt about the bona fide desire of the complainant 
to secure the premises in good faith for the use and occupancy of 
herself and family, he would like to have an opportunity to have 
Mr. Talbott brought before the Commission for examination as to 
the statements made by the witness Cerriglio. and to testify as to 
whether he so advised the said witness, and if so, his authority for 
making any such statements. The Commission responded that they 
did not deem it necessary to bring Mr. Talbott in as a witness. 

Whereupon after argument by counsel, and the submission of 
Briefs bv counsel, the Commission entered a determination in favoi 
of the complainant, copy of which is hereto attached as part of this 
Bill of Exception, to which determination the defendant then and 
there dulv excepted, which exception was allowed. 

Thereupon, this Bill of Exception, constituting the substance of 
the evidence and proceedings in said case, having been sub- 
18 mitted to. considered and approved by the said Commission, 
it is bv the said Commission, signed, sealed and made a part 
of the record in said case, to have the same force and effect as to 
each of the exceptions taken and noted as if each were set forth in a 
separate bill of exceptions, now for then, this 24th day of March 

1922. 

| Seal of the Rent Commission of the District of Columbia. | 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 

Commissioners. 
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19 Filed Jan. 25, 1922.-, Secretary. 

Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Upon consideration of the complaint of Lena Sadie Fishbien, filed 
herein on the fourth day of October, 1921, the answer filed to said 
complaint by the defendant, Johanna Barbagollo, and the evidence 
and arguments submitted by the respective parties, the Commission, 
this twenty-fourth day of January, A. D. 1922, finds and determines 
that the said Lena Sadie Fishbien is the bona fide owner of the 
premises referred to in said complaint, to wit, the premises known 
and designated as No. 1337 Seventh Street, Northwest, in the City 
of Washington, District of Columbia, within the intent and meaning 
of the Act of Congress known as ‘The Food Control and the Dis¬ 
trict of Columbia Rents Act,” approved October 22, 1919, and ex¬ 
tended by a certain Act of Congress, approved August 24, 1921; that 
the statement set forth in the thirty days’ notice to quit said premises, 
referred to in said complaint and" dated September 27, 1921, is cor¬ 
rect and legally sufficient, under the provisions of the said Act of 
Congress, to entitle the said Lena Sadie Fishbien to possession of 
said premises; that the said notice to quit was duly and legally served 
upon the said defendant on the twenty-seventh" day of September, 
1921, and that the demand of the said Lena Sadie Fishbien, for 
possession of said premises, is made in good faith for actual and 
bona fide occupancy by herself and her family. 

By the Commission: 

[Seal of the Rent Commission of the District of Columbia.] 

Copy. A. LEFTWICH SINCLAIR, 

CLARA SEARS TAYIOR, 

Commissioners. 

20 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Motion to Rehear. 

Filed Jan. 26, 1922.-, Secretary. 

Now comes the defendant and moves the Commission to rehear 
the order or determination of the Commission dated January 24, 
1922 and filed January 25, 1922 for the following reasons: 
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1. The Complainant being a married woman with her husband 
in business and no one being dependent on her and owning the 
residence she now lives in is not entitled under the Ball Law to 
obtain possession of the premises sought either for her own use 

or for the use of her husband. , 

2 Because the Commission put on the defendant the burden to 

prove the lack of good faith of the demand, the sufficiency of the 
notice the right of the complainant to possession and the waiver ot 
the notice by acceptance of rent whereas such burden is properly on 
the complainant, and on some of the questions the complainant failed 
to sustain the burden and so admitted at the hearing and re¬ 
quested the commission to continue the hearing so that he could 
produce another witness to sustain the burden. . . 

3 Because the proof that the property was advertised for sale 
after the institution of this proceeding taken with the other evidence 
is conclusive proof that the demand was not made in good faith. 

4 Because the acceptance and deposit in bank by the complainant 
of the check sent to pay the November rent, such an acceptance 
thereof waives the 30 days notice which expired October 31, and 

killed the said notice. ,. t 

k Because there was no evidence to sustain the finding ol tne 

Co'LissTon RAYMOND M. HUDSON 

Attorney for Defendant. 

To David Weiner, Esq.: 

Take notice that I yvill call up .the foregoing motion at 2 p. m. 

January’ 27, 1922. . , T n *. 

If the foregoing motion to rehear is overruled I will at the same 

time ask the Commission to fix the amount of the cost and super- 

tond « “ *» M. HUDSON, 

Attorney for Defendant. 

21 Before the Kent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 


Motion to Strike. 


Filed Feb. 3, 1922. 


Secretary. 

* 


Comes here now the complainant by counsel and moves the Com¬ 
mission cause to be stricken from the files defendant s Motion to 
Rehear, on the ground of the scandalous, false, and impertinent 
and irrelevant statements contained therein, and especially in the 
second, third, and fourth paragraphs of 

Counsel for Complainant. 
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Washington, D. C., 

February 3, 1922. 

22 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Now comes the defendant and takes an appeal from and notes an 
appeal to the order or determination of the Commission dated Jan¬ 
uary 24, 1922 and filed January 25, 1922 in the above action to the 
Court of Appeals District of Columbia. 

The defendant further prays the Commission to fix the amount of 
cost and supersedeas bond on such appeal. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Memorandum . 

February 2, 1922.—Supersedeas and cost bond with Fidelity & 
Deposit Co., of Maryland surety in the sum of $1,000.00 duly filed 
and approved. 

23 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Order. 

Filed Feb. 23, 1922.-, Secretary. 

It is ordered by the Commission this the 23rd day of February 
1922 that the time for presenting, submitting and having signed the 
bills of exception and the time within which the transcript may be 
filed and docketed in the Court of Appeals are both extended to and 
including March 10, 1922. 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 

Commissioners. 

No objections. 

R, M. HUDSON. 

DAVID WIENER. 
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24 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 


Order. 

It is ordered bv the Commission this the 9th day of March, 1922 
that the time for having signed the bills of exception and the time 
within which the transcript may be filed and docketed in the Con 
of Appeals are both extended to and including March 2o l&W- 
The bills of exception having been heretofore duly presented and 

submitted to the Commission. ^ lEFTWICH SINCLAIR, 

CLARA SEARS TAYLOR, 

« A /VO A iVt DMA 


No objections. 

R. M. HUDSON. 

DAVID WIENER. 

25 1. The Complaint and exhibits therewith. 

2. Defendant’s Motion to strike out. 

3. Commission’s order denying motion. 

4. Defendant’s answer. 

414 . Motion to strike out answer. 

5. "Bills of exception and exhibits therewith. 

6. Defendant’s motion to rehear. 

7. Plaintiff’s motion to strike out. 

8 All entries and orders of the Commission. 

9. Assignments of error. 

10. Designation of the record. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


To David Wiener, Esq., 

Attorney for Complainant: 


Take notice that I will appeal to the Rent Commission for tran¬ 
script of the record on appeal to the Court of Appeals in the above 
action persuant to the foregoing assignments of error and design - 

tion of the record. RAYMOND M. HUDSON, 

Attorney for Defendant. 
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26 Before the Rent Commission of the District of Columbia. 

No. 4875. 

Lena Sadie Fishbien, Complainant, 

vs. 

Johanna Barbagollo, Defendant. 

Assignments of Error. 

The defendant makes and presents the following assignments of 
error to the rulings of the Rent Commission on appeal in the above 
entitled action: 

1 . The Commission erred in overruling the defendant’s motion 
to strike out the complaint and notice because they show on their 
face that the notice is not sufficient; that the demand is not made 
in good faith for the use of the premises by the complainant for her 
own use or those dependant upon her but is seeking them for the use 
use of her husband and those dependant on him. 

2. The Commission erred in not dismissing the complaint be¬ 
cause a married woman is not entitled under the Ball law to recover 
possession of rental property w T hen she has a husband living and 
providing for her. 

3. The Commission erred in holding that the burden of proof is 
on the defendant to show lack of good faith or mala fide.? of the 
complainant, the owner, and the insufficiency of the notice and the 
right of the owner to possession as the Ball Rent Law specifically 
prohibits any tenant being disturbed in possession during the life 
of the Ball Law with one exception, that exception being an owner 
and when one can only recover under an exception the burden is on 
such one claiming under the exception to strictly prove his rights; 
the law allows persons now in possession to hold against the world 
until someone else shows a better right. 

4. The Commission erred in admitting in evidence complainant’s 
exhibit B. 

5. The Commission erred in finding for the complainant as the 
undisputed evidence show- she received, endorsed and put through 
the bank a check for the rent one month beyond the expiration of 
the 30 days’ notice thus killing and waiving the notice. 

6 . The Commission erred in refusing to allow the defendant to 
offer evidence of damages on her cross complaint as she offered evi¬ 
dence proving a clear case of damages under Section 113 of the Act; 
and likewise erred in striking out the cross complaint. 

7. The Commission erred in finding for the complainant as she 
clearly failed to make out a case entitling her to possession. 

8 . The Commission erred in finding for the complainant as a 
married woman with a husband supporting her and living in her 
own residence is not entitled to recover another residence and busi¬ 
ness combined either for herself or her husband and family. 

9. The Commission erred in denying the motion to rehear for rea¬ 
sons stated therein. RAYMOND M. HUDSON, 

Attorney for Defendant. 
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Designation of the Record. 

The defendant directs the Secretary in making up the transcript 
of the record appeal to the Court of Appeals in this action to copy 
the following papers : 

27 I, Waldo E. Chapman, Secretary of the Rent Commission 
of the District of Columbia, hereby certify the foregoing 

pages to be a true and correct transcript of the record, in Case No. 
4875. entitled Lena Sadie Fishbien, Complainant, \s. Mrs. Johanna 
Barbagollo, Defendant, before this Commission. 

In testimony whereof, I have hereunto subscribed my name and 
affixed the seal of this Commission at the city of Washington, this 
24th day of March, 1922. 

[Seal of the Rent Commission of the District of Columbia.] 

WALDO E. CHAPMAN, 
Secretary Rent Commission, D. C. 

28 In the Court of Appeals of the District of Columbia. 

No. 3797. 

Johanna Barbagollo, Appellant, 

vs. 

Lena Sadie Fishbien, Appellee. 

Stipulation. 

The respective attorneys for the parties in the above-entitled 
cause hereby stipulate and agree that a correction should be made 
in the abstract of Record on appeal in the paper authorizing Cissel, 
Tolbot & Co. to offer certain premises for sale, said correction to 
consist of changing the initial in the signature to such paper from 
“S” to “T”, so that the authorization will appear as it does in the 
original offered in evidence) i. e.—over the signature of T. Fishbien. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 
DAVID WIENER, 

Washington, D. C., Attorney for Appellee. 

April 3, 1922. 

[Endorsed:] No. 3797. Mrs. Johanna Barbagollo, Appellant, \s. 
Lena Sadie Fishbien. Stipulations as to correcting Record. Court 
of Appeals, District of Columbia. Filed Apr. 3, 1922. Henry W. 
Hodges, Clerk. 

Endorsed on cover; District of Columbia Rent Commission. No. 
3797. Mrs. Johanna Barbagollo, appellant, vs. Lena Sadie Fish¬ 
bien. Court of Appeals, District of Columbia. Filed Mar. 25, 
1922. Henry W. Hodges, clerk. 

(6324) 













